INTRODUCTION
The use of acquitted conduct at sentencing is a highly contentious practice in sentencing theory, policy and practice. This Article provides a critical analysis of acquitted conduct sentencing under the relevant conduct provisions of the United States Sentencing Guidelines ("Guidelines") by tracing the constitutional and statutory arguments within the conceptual framework governing current sentencing practices in the United States. In federal court and many state courts 1 across the United States, once a defendant is convicted, judges are permitted to enhance a defendant's sentence based on relevant conduct, of which he was acquitted of at trial, if the alleged conduct can be established by a preponderance of the evidence at a sentencing hearing. 2 The 2007 case of Robert Mercado in California offers a useful example. 3 Mercado was charged, tried by a jury, and subsequently 
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ACQUITTED CONDUCT SENTENCING 677 convicted on various counts of drug conspiracy. 4 Additionally, Mercado was charged and acquitted of participation in three murders, the commission of violent crimes in the aid of racketeering, and assault with a deadly weapon. 5 Based upon his drug convictions, the Guidelines recommended a punishment of thirty to thirty-seven months' imprisonment. 6 Yet at Mercado's sentencing, the sentencing judge set aside the jury's acquittals and considered the acquitted conduct per the relevant conduct provisions of the Guidelines and imposed a sentence of twenty-years, increasing the punishment recommended by the Guidelines-and the jury verdict-by over seventeen years. 7 The term 'acquitted conduct sentencing' considers "acts for which the offender was criminally charged and formally adjudicated not guilty at trial" 8 and is exercised where there is "any reliance on such acts by the sentencing judge as a basis for enhancing an offender's sentence."
9 Acquitted conduct-which is characterized as 'relevant conduct' under the United States Sentencing Guideline regimeencompasses both criminal conduct alleged to have occurred contemporaneously with the charges of conviction and alleged prior criminal conduct. 10 The hallmark of the American judicial process is the right to trial by jury 11 and the requirement of proof beyond a reasonable doubt to sustain a conviction. 12 The significance of this protection can be gleaned from its historical recognition as an "unassailable right" dating back to at least the signing of the Magna Carta in 1215. 13 The system 157-58 (1996) (providing definition of acquitted conduct).
9. Id. at 157. 10. Id. See also Sterback, supra note 2, at 1230 ("While the pre-Guidelines approach allowed a judge to use unlimited discretion in sentencing, the Guidelines only allow the judge to consider factors of relevant conduct.") (emphasis added). This definition of acquitted conduct sentencing is adopted throughout this Article and, except where noted otherwise, is used in tandem with the term "relevant conduct" since relevant conduct includes acquitted conduct.
11 of jury fact-finding in colonial times was developed from the English system of criminal law, 14 where criminal proceedings were submitted to a jury after being initiated by an indictment containing "all the facts and circumstances which constitute the offence . . . stated with such certainty and precision, that the defendant . . . may be enabled to determine the species of offence they constitute, in order that he may prepare his defense accordingly . . . and that there may be no doubt as to the judgment which should be given, if the defendant be convicted." 15 When Blackstone published his treatise in the 1760s, the English speaking people had enjoyed the right of trial by jury in criminal cases for more than 500 years, and common law lawyers and judges, from Bracton in 1250 to Lord Coke in 1620 to Blackstone, 16 had come to "revere their unique institution of liberty."
17
The fundamental role of the jury in the criminal arena played a vital role in the founding of the United States and is enshrined in the U.S. Constitution, Article III, §2 and its Sixth Amendment.
18
Notwithstanding the historical origins of the jury, why is the use of acquitted conduct to enhance a defendant's sentence worth considering? The issue is important for three reasons. First, the use of acquitted conduct sentencing implicates the justifications for punishment by the state. Contemporary sentencing practices in the United States have made increasing use of imprisonment and have placed greater restrictions on non-custodial sentences. 19 Thus, the right to a jury trial in the criminal context and the historical record of its origin in commonlaw England).
14. 
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ACQUITTED CONDUCT SENTENCING 679 imposition of state sanctioned punishment requires justification not only to counter the proposition that "anyone who commits any offence forfeits all rights, and may be dealt with by the state in whatever manner the courts decree," 20 but also to preserve the communicative value of punishment. Second, the use of acquitted conduct at sentencing undermines the foundational principle of the American criminal justice system: " [T] hat it is far worse to convict an innocent man than to let a guilty man go free." 21 Third, the practical consequences of acquitted conduct sentencing has resulted in dramatic increases in the length of defendants' sentences-sometimes resulting in life imprisonment 22 -and has been criticized as "Kafka-esque,"
23 "repugnant," 24 "uniquely malevolent," 25 and "pernicious," 26 leading one juror to openly complain to the judge having read news accounts depicting the jury's verdict having been ignored at sentencing. 27 This Article argues that use of acquitted conduct at sentencing should be prohibited on both constitutional and normative grounds. To substantiate this claim, four particular aspects are explored: First, why is acquitted conduct considered relevant at sentencing? Second, what is the prevailing conceptual framework, if any, that underpins the 20. ASHWORTH, supra note 19, at 74. 21. See In re Winship, 397 U.S. 358, 372 (1970) (Harlan, J., concurring). 22. See United States v. Lombard, 72 F.3d 170, 172 (1st Cir. 1995) ("At sentencing, under the Guidelines, the district court found by a preponderance of the evidence that Lombard had used his illegally possessed firearm to commit "another offense": the same murders of which he had been acquitted in the state court. The resulting Guidelines sentence was a mandatory term of life in prison, which Maine law would not have required even had defendant been convicted of the murders. Lombard thus received a life sentence based on the federal court's finding that it was more likely than not that Lombard had committed the murders of which he had been acquitted.").
23 American system of punishment, and moreover, where and how does the use of acquitted conduct at sentencing fit in the current prevailing sentencing ideology in the United States? Third, what are the issues and consequences emanating from the use of acquitted conduct under the relevant conduct provisions of the Guidelines? Fourth and finally, while it is outside the scope of this Article to offer a comprehensive solution or alternative to the use of acquitted conduct at sentencing, the key observation is that, since the common thread linking the constitutional and normative issues emanates from the fragmented nature of sentencing policy in the United States, the solution must start with re-conceptualizing the theories underlying sentencing. A comprehensive analysis of acquitted conduct sentencing requires contextualizing the historical evolution of sentencing, penal policy, and the constitutional limitations on punishment. Part I begins with some preliminary issues, briefly recapitulating the development of modern sentencing philosophy which gave rise to the use of acquitted conduct at sentencing. In Part II the fragmented and muddled nature of the prevailing conceptual framework, which underpins contemporary sentencing policy, is set out as a basis for Part III's examination of the consequences of acquitted conduct sentencing. Finally, Part IV offers a conclusion and notes that the response to the problems arising from acquitted conduct sentencing must start with a re-conceptualization of sentencing itself to reflect a primary rationale or model.
I. INDETERMINATE SENTENCING VERSUS DETERMINATE SENTENCING UNDER THE GUIDELINES
The debate over determinate sentencing versus indeterminate sentencing has been characterized as a debate between proponents of the so-called medical or treatment model of corrections and those who favor the punitive model. 28 The Model Penal Code, an influential piece of draft legislation written during the early 1960s by the American Law Institute, clearly shows the significance of rehabilitative aims at the time: Courts were not to sentence offenders to imprisonment if, amongst other things, "the defendant is particularly likely to respond affirmatively to probationary treatment."
29 While the 1960s are often regarded as the "heyday of rehabilitationism," 30 
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beginning of a "catastrophic decline" of the rehabilitative ideal, the rehabilitative aims or goals of imprisonment have nevertheless remained part of penal practice and penal theory to this day.
31
However, before turning to a discussion of the historical evolution and shift from indeterminate to determinate sentencing, it is important to address the logically antecedent question of why the state has a right to punish in the first place. Similarly, what are the aims and purposes of punishment imposed by the state and why do they matter? While there are multiple justifications for state punishment, these justifications are intertwined with the purpose and meaning of punishment. The common thread that relates the problems of the indeterminate and determinate sentencing eras is the disruption to the justifications, purposes and meanings of punishment by the state.
Towards this end, Part I.A. provides an outline for justifications of punishment by the state. Part I.B. provides a brief sketch of the various aims and purposes of punishment. Part I.C. discusses the foundational basis for indeterminate sentencing and explores the role of judicial fact finding during that period. This Section also identifies the problems that arose during the indeterminate sentencing regime leading to significant reforms in 1980s. Part I.D. presents the shift to determinate sentencing. Part I.E. outlines the structural and legal framework for consideration of acquitted conduct under the Guidelines' relevant conduct provisions.
A. Justifications for Punishment by the State
Criminal punishment is not merely the imposition of pain allowed by the law. 32 It is the most powerful and the most widely used device that the law has at its disposal. 33 It is also the "crudest and most frightening" device at the law's disposal. 34 Why does the state have a right to punish? In a related vein, when does the state acquire its right to punish? These questions implicate social contract theories, 35 or more pragmatically, the state's role in carrying out a displacement function that is essential to social co-operation. 36 Given the huge and complex debate surrounding these issues, they cannot be dealt with in-depth and are outside the scope of this Section. Suffice it to say that the importance of punishment being in the hands of state institutions rather than victims or other individuals resides both in a mixture of rule-of-law values and the need for the state to ensure peaceable cooperation. 41 Though many other important issues are involved in resolving these questions of justification, a settled view of what makes punishment right is essential. The most basic requirement for liability to criminal punishment is proof beyond a reasonable doubt of all the elements of the offence, as well as all factors that increase the range of penal sanctions.
42
As noted by Justice Brennan: 43 [t]he requirement of proof beyond a reasonable doubt has this vital role in our criminal procedure for cogent reasons. The accused during a criminal prosecution has at stake interest[s] of immense importance, both because of the possibility that he may lose his liberty upon conviction and because of the certainty that he would be stigmatized by the conviction. Accordingly, a society that values the good name and freedom of every individual should not condemn a man for commission of a crime when there is reasonable doubt about his guilt. . . . There is always, in litigation, a margin of error, representing error in fact-finding, which both parties must take into account. Where one party has at stake an interest of transcending value-as a criminal defendant his liberty-this margin of error is reduced as to him by the process of placing on the other party the burden of . . . persuading the factfinder at the conclusion of the trial of his guilt beyond a reasonable doubt. Due process commands that no man shall lose his liberty unless the Government has borne the burden of . . . convincing the fact-finder of his guilt. 44 The "proof beyond a reasonable doubt" requirement is a 
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ACQUITTED CONDUCT SENTENCING 683 foundational principle of American criminal justice and traces its roots to Blackstone's eighteenth century principle that "it is better that ten guilty persons escape than one innocent suffer."
45

B. Aims and Purposes of Punishment
Throughout history, several explanations have been used to explain the aims and purposes of punishment.
46
A citizen may demand:
[f]irst, get them off the streets; keep them away from us. Make them suffer: they deserve it. Teach them a lesson they will not forget. And let their pain and sufferings be an example to others. Maybe then, having been punished, someday, somehow, these criminals will feel remorse, change their attitudes, and productively reintegrate into society. The original Model Penal Code's embrace of rehabilitation as a main penal purpose represented an early twentieth-century view that rehabilitation was morally and scientifically superior to retribution in criminal sentencing. 59 The rehabilitative ideal-that sentences should seek to reform the criminal tendencies of offenders-was tied to a specific setting for treatment growing out of developments in clinical psychology.
60
As such, an indeterminate sentencing regime took hold.
61
In this period of indeterminate sentencing, each offender's unique characteristics were taken into account through individualized sentencing, thereby, emphasizing the rehabilitative goal of sentences.
62
The judge's role under this regime was therapeutic, likened to a physician: crime was a "moral disease," whose cure was entrusted to experts in the criminal justice field, one of whom was the judge. 63 As a consequence, different standards of proof and evidence evolved between the trial stage, 64 which required proof beyond a reasonable doubt, 65 and the sentencing stage, 66 which only required proof by a preponderance of the evidence. 67 The rationale for this approach was straightforward: to limit the kind of information that a judge should get at sentencing would prohibit them from exercising their "clinical" and, thus, having the fullest information possible concerning the defendant's previous life and characteristics was essential for "sentencing experts" to exercise their discretion. 71 For the Williams Court, the rehabilitative ideal not only justified entrusting judges and parole officials with enormous sentencing discretion, but also called for sentencing judges and, by extension, parole officers, to be "freed from any procedural rules that might limit the sound exercise of their discretion."
72
In 1970, Congress codified Williams in 18 U.S.C. § 3577. Congress provided a statutory footing for the discretionary consideration of relevant conduct, which includes both past and contemporaneous acquitted conduct, as well as un-adjudicated conduct at sentencing. 73 
Problems With Indeterminate Sentencing
During the indeterminate sentencing era, judges and parole authorities had the most power relative to other "sentencing players." 74 Each case was resolved on its own merits; any standards or rules evolved from the day-to-day experience of individual judges and confined to his courtroom. 75 However, there were several problems with indeterminate sentencing, which sowed the seeds of an institutional shakeup. 76 Judges had no training in how to exercise their considerable discretion. 77 Sentencing was not taught in law schools; concepts such as deterrence and rehabilitation were not reflected in SANTA CLARA LAW REVIEW [Vol. 54 judicial training.
78
Next, wide disparity in sentencing among both offenders and offences was the norm, leading the chief proponent of structured sentencing to describe this period as "unruly," "arbitrary" and "discriminatory."
79 Thus, so long as the federal substantive law was composed of "overlapping categories and muddled distinctions among offenses," 80 federal sentencing was bound to seem "lawless."
81
Beginning in the 1970s, the assumptions behind the consensus on individualized sentencing with its rehabilitative goal were under attack from all sides.
82 From the left, there was a growing mistrust of the "therapeutic state."
83 From the right, critics called for more and more mandatory sentences to punish and deter; exercising any discretion was considered, at best, a weak, Bennite solution. 84 Retribution was advocated not as revenge, but as "just deserts."
85 Nearly twenty-five years after the abandonment of the rehabilitative ideal and the implementation of a just deserts model of punishment, mass incarceration for significant periods of time appears to be the common theme in the United States. Justice is harsher in the United States than in any other developed country. 86 As of 2010, there were between 2.3 and 2.4 million Americans behind bars; 87 including parole, probation or supervised release, one adult in thirty-one is under "correctional" supervision in the United States. 88 And perhaps more troubling, the United States has the highest rate of prisoners (748) Towards this end, the SRA attempted to introduce standardization, precision, and impartiality into federal sentencing decisions by establishing Guideline for sentencing. 92 Parole, a hallmark of the rehabilitative model, was also abolished. 93 The centerpiece of the Guidelines was a grid containing 258 cells.
94
The Guideline grid's vertical axis consists of forty-three offense levels, reflecting a base severity score for the crime committed.
95
The Guideline grid's horizontal axis consists of six criminal history categories and provides adjustments based on the offender's past conviction record.
96 After a plea of guilt or conviction at trial, a pre-sentence investigation is conducted by a probation officer and a pre-sentence report ("PSR") is submitted to the Court to enable the judge to "meaningfully exercise its sentencing authority" under §3553 of the SRA." 97 The PSR provides a preliminary mathematical calculation of both the "offense level" and "criminal history." 98 In determining the defendant's offense level, the PSR guideline calculation reflects the base offense guideline level corresponding to the defendant's conviction or the relevant conduct underlying the conviction, whichever is higher, and then adjusts the offense level for specific offense characteristics and special instructions contained in the section. 99 After determining the offense level, the PSR determines the defendant's criminal history category. 100 The PSR then identifies the cell at which the factors intersect; the corresponding cell provides the recommended range within which the judge may sentence a defendant (the "Guideline Sentencing Range"). 101 However, prior to sentencing of the defendant, both the Government and the Defendant may file their objections to the calculations or factual statements in the PSR.
102 At sentencing, the sentencing judge resolves any disputes or disagreements based on a "preponderance of the evidence" standard and imposes a sentence. 
E. Structural Framework for Acquitted Conduct Under the Guidelines'
Relevant Conduct Provisions
Modified Real-Offense System
In developing the Guidelines, the Commission adopted a "modified real-offense" system, which "blends the constraints of the offense of conviction" with "the reality of the defendant's actual offense conduct in order to gauge the seriousness of that conduct for sentencing purposes."
104 This modified real offense system is premised on the consideration of all relevant conduct, regardless of the jury verdict and regardless of whether the relevant conduct was amongst the charged offences. 105 For instance, a defendant who is charged and convicted of fraud and money laundering offences may, without further charge or conviction, be sentenced using the base Guideline offence level for pre-meditated murder if the court finds by a preponderance of the evidence that a murder had taken place. 106 Similarly, a defendant who is charged with drug and firearm offences, but acquitted of the firearm offence may, nevertheless, be sentenced using the base 
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Guideline offence level for firearm related offences.
107
The consideration of "real conduct" at sentencing operates through the relevant conduct provisions of the U.S. Sentencing Guideline Manual 108 and the "no limitation" language of 18 U.S.C. § 3661, which provides that there shall be no limitation placed on the type of information the Court may consider at sentencing.
109
Acquitted conduct sentencing continued after the enactment of the Guidelines for four reasons. First, as discussed in Part II infra, the SRA fails to conceptualize any coherent sentencing theory. The SRA simply made the application of the Guidelines mandatory without any guidance to judges on how the various purposes listed in 18 U.S.C. § 3553(a) were incorporated into the relevant Guideline ranges. Second, the holdings of Williams, discussed above, were re-codified by Congress with the exact same language as before with the passage of the SRA without any regard to the new philosophy rooted in retribution and incapacitation. 110 Third, a mere two years after the SRA and the shift in penal philosophy on the federal level, the Supreme Court decided McMillan v. Pennsylvania, 111 originally a state court case, which coined the term "sentencing factor."
112 Per McMillan, a "sentencing factor" is a fact not found by a jury, but found by a judge by a preponderance of the evidence at sentencing, which affects the sentencing range.
113
In McMillan, the Court rejected a Sixth Amendment challenge concluding that a sentencing factor does not constitute additional punishment; it merely limits a judge's sentencing discretion. The Act provided in relevant part that a person convicted of certain enumerated felonies is subject to a mandatory minimum sentence of five years imprisonment if the sentencing judge finds, by a preponderance of the evidence, that the defendant "visibly possessed a firearm" during the commission of the felony. PA. CONS. STAT. § 9712 (1982) . Following the defendants' conviction, the Commonwealth of Pennsylvania gave notice that it would proceed under the Act at sentencing; however, the sentencing judges found the Act unconstitutional and imposed lesser sentences than those required by the statute. objections and to preserve the historic role of sentencing judges as experts, the Court simply sought validation in pre-Guideline precedent. 125 The Court first turned to the language of 18 U.S.C. § 3661, which prohibited any limitation on the types of evidence a sentencing judge may hear, thus, confirming that the wide discretion inherent in the statute survived the enactment of the Guidelines. 126 Next, the Court relied on its decision in Witte v. United States, 127 which itself had relied on the pre-Guideline era case of Williams. In Witte, the Court had held that "consideration of information about the defendant's character and conduct at sentencing does not result in 'punishment' for any offense other than the one of which the defendant was convicted."
128 Thus, the Court's decision in Watts confirmed that the use of acquitted conduct at sentencing had survived the enactment of the Guidelines. 129 However, while judges in the indeterminate sentencing era occasionally considered acquitted conduct, with its indeterminate consequences, under the Guidelines, it was mandatory, with determinate consequences. 
Sixth Amendment Jurisprudence Post-Booker
A mere three years after Watts, the Court's Sixth Amendment jurisprudence took a new turn, which was fundamentally at odds with both Watts and its prior sentencing decisions. 131 However, given the complex and highly debated shift in the Court's Sixth Amendment jurisprudence, only a brief sketch is provided below to show that the use of acquitted conduct sentencing persists. 132 69, at 17-23 (discussing cases prior Watts and noting that the Supreme Court failed to respond to the changes ushered in by the Guidelines); Sterback, supra note 2, at 1232-33 (discussing the background and justification of the Watts decision).
125. However, such claims proved to be premature. For example, while the Booker court found constitutional fault with a regime that excessively delegated determinate fact-finding decisions to the judge at the expense of the jury, 143 the majority splintered in deciding a proper remedy. 144 Rather than requiring Congress to completely overhaul the Guidelines, the Booker court's remedial opinion simply excised the language from the SRA, which required mandatory application of the Guidelines, rendering the Guidelines merely advisory. 145 Consequently, the real-offense components of the Guidelines, which permit consideration of relevant conduct, including acquitted conduct, remain highly influential, since judges are still required to initially calculate the Guidelines range as they had done so before and "consider" the resulting range before deciding whether to "depart" from the Guidelines or impose a non-Guideline sentence. 
II. CONCEPTUAL FRAMEWORK GOVERNING THE SRA
Building on the Part I's discussion of the legal framework governing the Guidelines and consideration of acquitted conduct under its relevant conduct provisions, Part II.A focuses on the various rationales of punishment listed in the SRA to determine whether there is a primary rationale or dominant philosophy of punishment. It will be argued that there is no explicit guidance in the SRA on what weight to give the various rationales or theories of punishment reflected in the "factors to be considered for sentencing" in the SRA. 147 This discussion is set out as the basis for Part II.B and Part II.C's examination of the conceptual tension between the two overarching theories of punishment in the SRA-retributivism and utilitarianism. 148 Part II.B considers whether retributive theories can justify punishment of acquitted conduct. Part II.C determines whether the utilitarian and consequentialist theories can justify punishment of acquitted conduct. While offering a full defense of either retributive theories or utilitarian theories of punishment is outside the scope of this Article, Part II.D will argue that neither retributive nor utilitarian theories of punishment provide a firm, coherent or stable foundation for considering acquitted conduct at sentencing.
A. Does the SRA Specify a Primary Rationale or Philosophy?
While the drafters and text of the SRA expressed a fundamental concern with principled sentencing, 149 the SRA did not, as a statutory matter, adopt a particular punishment philosophy. 150 Consequently, various commentators and the lower courts have struggled to apply a consistent philosophy of punishment and reached conflicting conclusions. 151 The conceptual and procedural struggles of the federal sentencing system have been criticized as a "conceptual antimovement" 152 because they were motivated less by an express pursuit of a new sentencing theory and more a rejection of the rehabilitative ideal to eliminate sentencing disparities that resulted from discretionary 147. 18 U.S.C. § 3553(a) (2012) (listing "factors to be considered" 154 by requiring judges to consider a variety of different purposes and then, presumably, to give priority to one. 155 As noted by Professor Andrew Ashworth, this "pickand-mix" approach appears to have some political popularity as similar methods are now followed in England and Wales, Canada, New Zealand and Australia, "despite the low value that it assigns to the rule of law." 156 As noted by Professor Michael Tonry, whether a sentencing system or practice can be said to work depends on "what it is supposed to do, and how well it does that."
157 Examination of the purposes of punishment refers to the "normative rationales such as retribution or crime prevention through deterrence, incapacitation, rehabilitation, and moral education."
158 "Normative purposes provide the ultimate criteria by which the justness of a punishment system is assessed."
159
According to Kenneth R. Feinberg, 160 Congress was ambivalent about clearly defining the role and priority of sentencing purposes and thus largely "fudged the issue in drafting" the SRA. 161 This approach places "primary emphasis on punishment proportionate to the seriousness of the crime and, within the broad parameters of this retributivism, lengthier incarceration for offenders who are most likely to recidivate." 171 However, while limiting retributivism as a rationale for punishment simply sets upper "deserved" or "undeserved" limits, it does not necessarily satisfy the demands of distributive justice or provide a workable structure. In other words, limiting retributivism does not say much about the Guideline as "most penal codes are . . . constructed on lines consistent with limiting retributivism, providing maximum sentences which set the upper limit to severity without obliging the court to impose the maximum" 172 and is more properly characterized as a limiting principle rather than a rationale. 173 Next, Rappaport's 174 rational reconstruction of the Guidelines suggested that the underlying philosophy was a utilitarian theory of punishment.
175 However, since the Supreme Court's Booker decision, there is a growing appreciation and consensus on the fragmented and muddled nature of sentencing policy in the United States. 176 Berman has argued that the SRA was focused more on a rejection of "the old 166 At the top of the list of the § 3553(a)(2) factors is retribution: "the need for the sentence imposed . . . to reflect the seriousness of the offense, to promote respect for the law, and to provide just punishment."
181
Retributivism is often understood as "backward looking, focusing primarily on primarily on the criminal and the crime committed," 182 as opposed to deterrence, discussed infra, "which looks forward to the future gains that flow from punishment (while neglecting the actual crime committed)."
183 However, retributivism is not only one theory, but rather several theories.
184 For retributivists, "[i]n terms of the three main issues in the justifications of punishment-Why punish? Whom to punish? How much to punish?-desert theorists agree in principle about the second and third."
185
As to the first question, Legal Philosopher and Professor H.L. Hart has suggested that "deterrence is why we punish, but retributivism governs how and whom we punish" 186 This preventative element is designed to add incentive to obey the law and act as deterrence.
205
This preventative or consequentialist element is characterized by Ashworth as a "contingent foundation"
206 for the sentencing system, subject to the requirements that it be "imposed only on those who have actually done wrong and only in proportion to their wrong."
207 Proportionality, in its two senses, is the touchstone of the punishment rationale underlying just desert theory: ordinal proportionality concerns the relative seriousness of the offense; and cardinal proportionality relates the original ranking to a scale of punishments, and requires that the penalty should not be out of proportion to the gravity of the crime involved. 208 Von Hirsch suggests that sentencing policy makers can rank the seriousness of various crimes ordinally, that is, relative to each other, but that the cardinal or absolute severity of the scale of punishment required by just desert is indeterminable. 209 However, retribution has been criticized since it equates criminal wrongdoing with morality even though not all crimes are immoral, and not all moral failings are typically punished. 210 Thus, retributive justice may treat innocent and guilty parties alike, despite the fact that one party lacks culpability. 211 Additionally, retributive sentencing lacks uniformity allowing an innocent party to receive a harsher penalty than a similarly situated innocent party. 212 However, eliminating punishment would have the same distorting effect on the comparative account of desert. 213 In other words, the guilty person is treated equally with the innocent even though, on a comparative basis, he deserves to be treated worse. 214 Drawing from Moore's discussion of coherence theories of justification in ethics, 215 
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216
Retribution best accounts for our "more particular judgments" by absolutely forbidding the punishment of the innocent; utilitarian theories of punishment "may sometimes require the punishment of an innocent person or the excessive punishment of an offender" to achieve fear of punishment in other persons. 217 Further, as illustrated by Professor Ronald Dworkin's example, a mistaken conviction involves a moral harm (an undeserved stigma), in addition to bare harm (loss of liberty), and, thus, it is morally worse than the equivalent bare harm (loss of liberty) suffered at the hands of an un-deterred criminal. 218 Retributivist theories rely on the fundamental proposition that punishment should only be "imposed only on those who have . . . [been convicted] . . . and only in proportion to their wrong." 219 This limitation implicates "Hart's famous distinction between the general justifying aims of a system of punishment and the principles of distribution that operate within such a system." 220 Ashworth and von Hirsch argue that "[o]nce the state has undertaken to institute a system of punishment . . . the distribution of punishment is subject to the demands of distributive justice, and the appropriate criterion for distribution is individual desert." 221 For example, Henry Lombard, Jr. was charged with two counts of murder in Superior Court in the State of Maine.
222 After a week and half long trial, the state jury acquitted Mr. Lombard on both counts. 223 However, just a year after his acquittal on state charges of murder, a federal jury convicted him of one count of illegal possession of a firearm. 224 Since the firearm was the alleged murder weapon in the earlier state case, the federal judge was able to consider the murders for which Lombard was acquitted and using the relevant conduct provision of the Guidelines apply the base offense level for murder. 225 The sentencing judge imposed a sentence of life imprisonment on Lombard, the statutory maximum on the The use of acquitted conduct to impose a de facto sentence for murder on Lombard, without conviction for murder, cannot be justified by retributivist theories of punishment since retributivists do not support the notion of sentencing on character. Thus, the use of acquitted conduct fatally undermines the foundational premise of retributivist theories of punishment and the state's justification of 'why we punish.'
227
C. Utilitarian or Mixed Theories of Punishment
Proponents of forward-looking utilitarian theories of punishment, such as deterrence, incapacitation and rehabilitation, 228 typically view both offense conduct and offender characteristics as central considerations when seeking to predict and prevent future criminal behavior. 229 The aims of deterrence, incapacitation, and rehabilitation all support punishment relative to its crime-preventative consequences, which are advanced within a utilitarian framework. 230 Under this framework, the justification for punishment and the measure of punishment are found in a "calculation of its utility compared with the attendant disutilities." Deterrence-specific and general-"is one of a number of consequentialist aims which share the goal of preventing crime."
232 It has a consequentialist rationale in the sense that it looks to the preventative consequences of sentences. 233 Under deterrence theory, three factors affect a sanction's deterrent value: severity, certainty and celerity. 234 A sentencing system based on special deterrence would need to ensure that courts have detailed information on the character, circumstances and previous record of a particular offender, and would then require courts to calculate the sentence necessary to induce the 226 
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ACQUITTED CONDUCT SENTENCING 701 particular offender to comply. 235 However, punishments might have to be increased substantially for persistent offenders, at the risk of the parsimony principle, 236 and at the risk of unwarranted sentencing disparities between similarly situated offenders since each sentence would be specially calculated so as to influence the specific offender before the court. 237 The objection to general deterrence theories have often been expressed in the Kantian maxim, "a person should always be treated as an end in himself [or herself], and never only as a means." 238 Since general deterrence theory's distinctive aim and method is to create fear of punishment in other persons, it may sometimes require the punishment of an innocent person or the excessive punishment of an offender in order to achieve this "greater social effect." 239 This approach regards citizens merely as numbers to be aggregated in an overall social calculation and shows no respect for the moral worth and autonomy of each individual. Furthermore, citizens should not be used merely as a means to an end. 240 While punishment is a means to an end, punishment of any given individual cannot and should not be justified solely by reference to wider social benefits.
241
Although deterrence is plainly listed as a factor in § 3553(a) 242 the Commission has held that deterrence is not the primary rationale of the Guideline. 243 Both specific and general deterrence figures prominently as a goal in the SRA; however, their utility in drafting specific guideline provisions and ranges is dependent upon empirical data regarding "the likelihood of detection, prosecution, and conviction" for a particular type of crime. 244 This is so that severity levels can be adjusted. 245 Research on deterrence has not yielded any findings to inform the design of specific guideline provisions, leading most academic research to agree that deterrence cannot be the Guideline's primary rationale. Incapacitation is, in essence, a way to deal with offenders in such a way as to "make them incapable of offending for substantial periods of time." 247 The SRA presents incapacitation in terms that Ashworth has framed in its "popular form of public protection." 248 The significant concern with incapacitation is displayed in the Guidelines and related commentary where it directs the Commission's attention to offender's' "criminal history . . . and . . . degree of dependence upon criminal activity for a livelihood," 249 and it mandates sentences "near the maximum term authorized" for repeat drug and violent offenders 250 and a "substantial term of imprisonment" for certain other categories of repeat and high-risk offenders.
251
In his rational reconstruction approach to the Guidelines, Rappaport argued "utilitarianism, offers the best reconstruction of the four critical guideline provisions under analysis;" 252 however, he fails to overcome both empirical and principled objections.
253
Richard Singer, a strict desert theorist, has argued that predictions should have no place in sentencing and that sentences should be based solely on the seriousness of the current offense. 254 Andrew von Hirsch has argued that sentences for first time offenders and increasing relative sentences for repeat offenders can be justified within the strictures of the desert theory by the increased culpability of someone who re-offends after having already been warned and punished. 255 For strict utilitarians, preventative detention can be justified if the harm prevented through incarceration is greater than the harm of incarceration itself.
256
Incapacitation has drawn empirical criticism for drawing into its net more 'non-dangerous' than 'dangerous' offenders, with a high rate of false positives. 257 The principled objections parallel the objection to deterrent sentencing: "individuals are being punished, over and above what they deserve, in the hope of protecting future victims from 247 The rehabilitative rationale seeks to justify compulsory measures as a means of achieving the prevention of crime, through rehabilitation of the offender. 260 However, in the context of the SRA, while the SRA requires that the Guidelines accommodate the statutory purposes of rehabilitation, its role is limited, as Congress has specifically stated that "imprisonment is not an appropriate means of promoting correction and rehabilitation." 
D. Do Either Retributive or Utilitarian Theories Justify the Use of Acquitted Conduct?
Recalling that acquitted conduct was permitted during the indeterminate sentencing era when the rehabilitative ideal prevailed, utilitarian theories of punishment-deterrence, incapacitation and, to a lesser degree, rehabilitation-continue to, at least in part, underpin its use today. As noted in Part I.E supra, courts have gotten around the possibility that they may inadvertently punish innocent offenders by recharacterizing elements of a separate (uncharged or acquitted) criminal offence as sentencing factors, 262 without regard to their identical impact on the defendant: increased punishment. Whatever the merits of this semantic flip-flop in the Court's jurisprudence, the gravitational pull of acquitted conduct sentencing invariably increases the possible sentence and, necessarily, the risk of punishment of innocent individuals.
263
While a jury verdict of "not guilty" does not necessarily always equate to "innocent," 264 this reliance upon 'facts' often leads to "moral slippage in that the so-called facts often become the moral qualities relied upon by the retributionist." 265 Next, the failure of utilitarian approaches to encompass the notion of desert leads to difficulties in accounting for the concept of individual responsibility. 266 Recalling the Kantian injunction above, the use of acquitted conduct also fails to satisfy the Hartian command that "a theory of punishment should include a link with both the general social justification for the institution of punishment and the principles of distribution which restrict its imposition to properly convicted offenders and which place limits on the amount of punishment." 267 Like retributivism, utilitarianism and its related theories are not well suited to provide a coherent and consistent foundation for acquitted conduct sentencing. This is because utilitarianism is not limited to criminal law. 268 Utilitarians seek to maximize social welfare and permit deviations only if doing so maximizes social welfare.
269
Because they are guaranteed by the Constitution, the right to due process, and the right to a jury trial must rest on utilitarian grounds since they are meant to maximize social welfare. 270 Accordingly, permitting the use of acquitted conduct through the relevant conduct provisions of the Guidelines real offense sentencing system does not reflect the purposes and significance of the these fundamental rights. fundamental concern with principled sentencing, by omitting a primary rationale or cohesive purpose of punishment, they undermined the normative justifications and purposes of punishment by the state. While at the time the SRA was enacted this was a defensible approach since the Guidelines were mandatory and judges had very little discretion to sentence outside the Guidelines, 273 since the Guidelines have been rendered advisory by the Supreme Court's Booker decision, 274 the unprincipled nature of sentencing practice has been thrown into sharp relief. The lack of direction is a "cafeteria system" of sentencing, 275 a "prescription for sentencing anarchy," 276 and "licence to judges to pursue their own penal philosophies." 277 Yet, even if the SRA had specified a primary rationale or specific purpose of punishment, as shown above, the use of any form of acquitted conduct under the relevant conduct provisions of the Guidelines cannot be justified by either retributive or utilitarian theories of punishment without undermining the very purposes and justifications of punishment by the state.
III. PRACTICAL AND CONSTITUTIONAL CONSEQUENCES OF ACQUITTED CONDUCT SENTENCING
The practical consequence of using acquitted conduct under the relevant conduct provisions of the Guidelines are significantly longer prison sentences with a disproportionate impact on the prison terms of minorities. The increased prison terms have ranged from a number of 273. Berman, supra note 69, at 11-12. 274. Since Booker, the Supreme Court in a series of cases has re-affirmed that the Guidelines are now "truly advisory" and that the touchstone of sentencing are the "factors to be considered in imposing a sentence" listed in § 3553(a). For discussion of post-Booker developments see Gertner, supra note 61, at 704-07 (providing an in-depth discussion of post-Booker case law); Bilsborrow Nevertheless, acquitted conduct sentencing remains entirely permissible and is, in fact, required in the first step of sentencing under the now advisory sentencing guidelines. 279 Judges must still initially calculate the applicable sentencing guideline range for defendants, taking into account any uncharged, acquitted, and/or unrelated conduct, which may affect a particular defendant's sentencing range, before deciding to depart from the applicable sentencing guideline range or impose a non-guideline sentence. 280 But, how could this practice have survived the Blakely-Apprendi line of cases? The Supreme Court's Blakely opinion made it clear that the Sixth Amendment right to jury-found facts was not necessarily limited to the imposition of sentences above the statutory maximum.
281
Writing for the majority in Blakely, Justice Scalia made it clear that both Apprendi and Blakely were based upon much more fundamental considerations than properly allocating factual decision-making in sentencing and were constitutionally grounded in the abstract question of: 282 the need to give intelligible content to the right of a jury trial. That right is no mere procedural formality, but a fundamental reservation of power in our constitutional structure. Just as suffrage ensures the people's ultimate control in the legislative and executive branches, jury trial is meant to ensure their control in the judiciary . . . . Apprendi carries out this design by ensuring that the judge's authority to sentence derives wholly from the jury's verdict. Without that restriction, the jury would not exercise the control that the Framer's intended. 283 However, the Booker majority's remedial opinion, in throwing out mandatory guideline sentencing in favor of the "uniformity" achieved by "real conduct" sentencing on the basis of PSRs prepared by probation officers, paradoxically resulted in the Court "remedying" the judicial fact-finding at issue in Apprendi and Blakely with judicial factfinding. 284 On one hand, the five justices in the majority in Blakely 285 and in the constitutional majority in Booker 286 were deeply disturbed by the guidelines requiring an equivalent of a conviction for "uncharged, dismissed and acquitted crimes without the fundamental components the adversary system the Framers intended, i.e., notice, jury trial, and proof beyond a reasonable doubt." 287 These justices held that "real conduct" sentencing and the related relevant conduct provisions of the guidelines are an "assault" on the Sixth Amendment's "fundamental reservation of power" in the people within "our constitutional structure."
288 They noted that "[t]he jury could not function as circuit breaker in the State's machinery of justice if it were relegated to making a determination that the defendant at some point did something wrong, a mere preliminary to a judicial inquisition into the facts of the 287. Id. at 21 (citing Blakely, 542 U.S. at 306-07) (noting that not even Apprendi's critics can support the "absurd result" of a man being sentenced "for committing murder, even if the jury convicted him only of possessing the firearm used to commit it-or of making an illegal lane change while fleeing the death scene" and noting that Blakely was sentenced based on the "very charge" that was dismissed pursuant to his guilty plea Perhaps, more importantly, these justices noted that had the Sixth Amendment issue been raised in Witte and Watts, they would have decided those cases differently. 290 In short, these justices were aware that the "facts" of uncharged, dismissed, and acquitted offenses are determined unfairly and unreliably-without notice by indictment or plea, and based on "hearsay-riddled presentence reports" prepared by probation officers who the judge thinks "more likely got it right than got it wrong." 291 On the other hand, Justice Breyer described as "stunningly uninformed by actual practice" 292 by Amy Baron-Evans, 293 portrayed "real conduct" sentencing as merely the "way in which" the offense was committed based on "factual information . . . uncovered after trial" contained in the "presentence report," which is determined "fairly" by probation officers.
294
Despite Justice Breyer's fanciful view of sentencing in practice, Justice Ginsburg inexplicably signed on to this description in the Booker remedy opinion. 295 However, Justice Breyer's utopian description of the real conduct sentencing provisions is no more than "wishful policy theories that can easily be discredited." 
297
A. Acquitted Conduct Sentencing Contributes to Longer Prison Sentences and With a Disproportionate Impact on Racial and Ethnic Minorities
The relevant conduct provisions of the sentencing guidelines, which permit the use of acquitted conduct, results in unwarranted sentencing disparity. In practice, the use of acquitted conduct at sentencing under the broad relevant conduct provisions of the Guidelines is not consistently applied because of "ambiguity in the language of the rule, discomfort with the role of law enforcement in establishing relevant conduct, and discomfort with the severity of sentences that often result." 298 Research by the Federal Judicial Center showed that probation officers applying the relevant conduct rules sentenced three defendants in widely divergent ranges, "ranging from 57 to 136 months for one defendant, 37 to 136 months for the second defendant, and 24 to 136 months for the third defendant." 299 Further, in federal prison, people of color and ethnic minorities make up more than seventy-five percent of the prison population, although they constitute only twenty-five percent of the U.S. population. 300 Put another way, the federal rate of incarceration is 412 per 100,000 residents for whites, 742 per 100,000 residents for Hispanics, and 2,290 per 100,000 residents for African-Americans according to statistics from the Bureau of Justice in 2006 and 2008 U.S. Census. 301 How about the length of their sentences? 302 As noted by U.S. District Judge Lynn Adelman and his law clerk Jon Dietrich, the average sentence for an African-American offender is about twenty-five percent longer than for a white offender. 303 against them under the broad relevant conduct provisions of the Guidelines than white defendants; as a result, acquitted conduct may be used as an unintended proxy for racial disparagement. While sentencing scholars disagree on the reasons for this disparity, 304 they do agree on the impact of acquitted conduct sentencing under the relevant conduct provisions of the Guidelines: longer prison terms for offenders. By requiring longer prison terms, acquitted conduct sentencing also heightens inherent racial disparities under the federal Guidelines.
For example, in 2007 Antwuan Ball, a 37-year-old AfricanAmerican resident of the District of Columbia was charged with multiple drug offenses, racketeering, murder, conspiracy and dozens of other charges. 305 The jury acquitted him on all charges except a single $600 drug transaction. 306 This sole count of conviction corresponded to an advisory Guideline range of approximately three years imprisonment with a statutory maximum of forty years; 307 however, he was sentenced to 18 years imprisonment based on the acquitted conduct. 308 Similarly, in 2009 Gary Williams, an African-American resident of the State of Maryland, was convicted on federal charges of cocaine distribution and one count of distributing fifty grams or more of cocaine base. 309 However, at sentencing the judge found Williams responsible for the first-degree murder of an intended prosecution witness. 310 Williams was neither charged with a murder nor was he ever convicted of murder.
311 Nevertheless, Williams was sentenced to life imprisonment on the drug conviction based on the relevant conduct provisions of the Guidelines, which required cross-referencing the base offense level for first-degree murder, which called for a life sentence. 312 The sentence was affirmed on appeal because the statutory maximum for the drug charges was life-imprisonment. 
B. Acquitted Conduct Sentencing Undermines the Justifications for Punishment by the State
Given the historical and philosophical commitment to liberty of the Anglo-American system of criminal law, the imposition of criminal sanctions is justified only on individuals whose acts violate the criminal law and who have admitted their unlawful acts or have been convicted at trial on the basis of proof beyond a reasonable doubt.
314
The criminal conviction standard of "proof beyond a reasonable doubt" as required by the Fifth Amendment Due Process Clause serves as a foundational principle of American criminal justice-to protect against factual error whenever a potential loss of liberty is at stake, regardless of the identity of the fact-finder or whether the finding results in "conviction" of a "crime" or is merely treated as a sentencing factor. As explained by Justice Brennan: 315 There is always, in litigation, a margin of error, representing error in fact-finding, which both parties must take into account. Where one party has at stake an interest of transcending value-as a criminal defendant his liberty-this margin of error is reduced as to him by the process of placing on the other party the burden of . . . convincing the fact-finder of his guilt. 317 Since under both a retributive or utilitarian model of punishment the offender is only to be punished after formal conviction, punishment of defendants on the basis of acquitted conduct, no matter how convincing the evidence put forth by the state (especially for conduct for which the jury returned a verdict of "not guilty"), challenges the "historic link between verdict and judgment" 318 that justifies the imposition of punishment by the state in the first place.
319
The relevant conduct provisions in the sentencing guidelines essentially facilitate conviction for bad character, which is not permitted under either a retributive or utilitarian model of 314. Tonry, supra note 45, at 1564. 315. In re Winship, 397 U.S. 358, 358-68 (1970 
C. Subversion of the Substantive Criminal Law
The stakes at sentencing are high-deprivation of liberty and property-and the courts and legislatures generally attempt to specify the elements of offenses and defenses with tedious detail. 328 To sum it up, the offense admitted by the defendant, or which was proven to a judge or jury's satisfaction beyond a reasonable doubt, is not a limiting factor in sentencing, but simply a starting point for determining the base offense level in calculating the applicable Guideline range. 334 As a consequence, the offense proven beyond a reasonable doubt is a nullity; the modified real offense approach, which incorporates relevant conduct and mandates consideration of acquitted conduct, determines the end sentence. 335 Exacerbating the situation, real offense sentencing has shifted sentencing power from the judiciary to prosecutors. 342 The relevant conduct rules and cross-references were based on concerns that a pure charge system would transfer power to prosecutors and thereby increase disparities; however, since prosecutors control "facts" disclosed to probation officers in preparing the PSR, the rules "are not working as intended," and "tend to work in one direction, i.e., to the disadvantage of defendants." 343 For instance, where acquitted conduct is involved, "[prosecutors can] affect an end-run around the exclusionary rule by presenting evidence at sentencing that would be inadmissible at trial." 344 Conversely, where charges were not brought or dropped, the same charges "can be 'proved' in a presentence report." 345 When there are disputes regarding the "factual" statements in the PSR, the Government need not produce the purported source of the information in court. 346 More troubling, perhaps, if the defendant contests the allegations, he or she may lose an acceptance of responsibility reduction 347 In short, the relevant conduct provisions permits "prosecutors to obtain, or threaten to obtain, the equivalent of a conviction on charges that cannot be proved with competent evidence but are impossible to challenge." 349 This is tantamount to lowering the overall burden of proof at trial.
350
This creates a "winner take all" 351 system: the conviction on one-count of a multi-count indictment is sufficient to trigger a Guideline range that is identical in terms of the penal consequences to a defendant as if he was convicted on the basis of allegations not proved, or even alleged in the trial phase. 352 With such awesome power in the hand of the prosecutors, "[t]he inducement to plead guilty may be irresistible even to a defendant with a strong defense or who is actually innocent." 353 
E. The Use of Acquitted Conduct at Sentencing Undermines the Role of the Jury
Acquitted conduct sentencing under the relevant conduct provisions of the Guidelines undermines the hallmark of the American judicial process: the right to trial by jury. 354 The Sixth Amendment provides that "[i]n all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed." 355 However, the consideration of acquitted conduct at sentencing under the relevant conduct provisions of the Guidelines renders this right wholly illusory for three reasons. First, while the jury is charged exclusively with SANTA CLARA LAW REVIEW [Vol. 54 deciding questions of fact, its fact-finding role is eviscerated by the Guidelines' requirement that a district court must enhance a defendant's sentence based on acquitted conduct. 356 For example, consider the following colloquy between defense counsel and a sentencing judge:
The Court: The jury could not have made-the jury could not have listened to the instructions . . . .
. . .
[The Court:] The testimony was so strong. The Gun was even in the apartment. That's all they needed. There was no dispute of that fact. . . The Court: Well, you can take it up with an appellate court, because I've made my findings on the record. 357 Fundamentally, such action allows the judge to usurp the role of the jury. 358 As Judge Gertner has noted, " [t] o tout the importance of the jury in deciding facts, even traditional sentencing facts, and then to ignore the fruits of its efforts makes no sense-as a matter of law or logic." 359 Second, disregarding the "not guilty" verdict of the jury is "quintessential unauthorized punishment." 360 Every state constitution written between 1776 and 1787 unanimously guaranteed only one right: the right of trial by jury in criminal cases. 361 Third, to the layperson, the right to trial by jury is one of the very few complicated legal issues with which the general public is familiar, and faith in the jury system is of vital importance to the legitimacy of the entire Anglo-American legal system. 363 The jury, as an institution, also provides an opportunity for lay citizens to become both pupils of and participants in the legal and political system. 364 Tocqueville commented that the jury "may be regarded as a gratuitous public school, ever open, in which every juror learns his rights." 365 For example, consider the following letter from a juror to a defendant's sentencing judge:
We, the jury, all took our charge seriously. We virtually gave up our private lives to devote our time to the cause of justice . . . . What does it say to our contribution as jurors when we see our verdicts, in my personal view, not given their proper weight. 366 Thus, a sentence that repudiates the jury's verdict undermines the juror's role as both a pupil and participant in civic affairs and is the "type of deviation from the public's understanding of a defendant's right to a jury trial that could undermine public confidence in the criminal justice system." 367 
F. Alleyne and the Continuing Fiction of the Punishment-Enhancement Distinction
More recently, the Supreme Court was provided another opportunity to put an end to acquitted conduct sentencing in Stroud v. United States, 368 
370
In Alleyne, the trial court imposed a seven-year sentence on a defendant for having "brandished" a firearm while "using or carrying [it] during and in relation to a crime of violence." 371 At trial, the jury had found only that the defendant used or carried the firearm, which carried a five-year mandatory minimum sentence. 372 However, the judge, relying on Harris, found that the defendant had "brandished" the firearm, and thereby increased the defendant's mandatory minimum sentence to seven years. 373 The Supreme Court held that the defendant's seven-year mandatory minimum sentence violated his Sixth Amendment right to trial by jury because the question of brandishing was never submitted to the jury. 374 The Court's opinion overruled Harris and explicitly held that there is no basis in principle or logic to distinguish facts that raise the statutory maximum, such as in Apprendi, from those that increase the statutory minimum. 375 In other words, the Court clarified that Apprendi requires a jury to find all facts that fix the penalty range of a crime: the mandatory minimum is just as important to the statutory range as is the statutory maximum. 376 However, more importantly, the Court made clear that its holding was not designed to limit the discretion of the trial judge in imposing sentences within the range defined by the statutory maximum and mandatory minimum. In fact, the Court reaffirmed that its ruling does not mean that any fact that influences judicial discretion must be found by a jury. 377 Thus, the use of acquitted conduct under the relevant conduct provisions of the Guidelines remains entirely permissible, provided, however, that it does not increase the statutory maximum sentence or any applicable mandatory minimum sentence. 378 So, what happens when a Court seeks to punish defendants upon the insistence of prosecutors under the now advisory Guideline regime when a jury finds the proof wanting? Just as before, the same old story plays out. While sentencing judges post-Booker and its progeny now have the discretion to disagree with the Guidelines, the starting point at sentencing is still to calculate the appropriate Guideline range under the "modified-real offense" approach to sentencing. 379 Many sentencing judges now serving in the federal judiciary were appointed in the postGuideline era; all they have known is Guideline Sentencing. 380 Further, post-Booker era empirical research has shown that downward departures from the applicable Guideline range, in the absence of Government sponsored substantial assistance motions, still remains the exception, not the rule, in federal court. 381 Fundamentally, the status quo has not noticeably changed. This blind adherence to the Guidelines, what Judge Gertner terms as "anchoring," 382 continues to derogate "the historical and constitutionally guaranteed right of criminal defendants to demand that the jury decide guilt or innocence on every issue, which includes application of the laws to the facts." 383 Why didn't the Court go further? As explained by Justice Breyer, the crucial fifth vote in Alleyne, the fiction . . . of the punishment enhancement distinction" provides the answer: 384 there is a traditional distinction between elements of a crime (facts constituting the crime typically for the jury to determine) and sentencing facts (facts affecting the sentence, often concerning, e.g., the manner in which the offender committed the crime, and typically for the judge to determine).
The early historical references that this Court's opinions have set forth . . . refer to offense elements, not to sentencing facts. Thus, when Justice Story wrote that the Sixth Amendment's guarantee of trial by jury offered 'securit[y] against the prejudice of judges,' he was likely referring to elements of a crime; and the best answer to Justice Scalia's implicit question in Apprendi-what, exactly, does the 'right to trial by jury' guarantee?-is that it guarantees a jury's SANTA CLARA LAW REVIEW [Vol. 54 determination of facts that constitutes the elements of a crime. 385 In contrast, in a dissenting opinion in Oregon v. Ice, 386 in which Chief Justice Roberts and Justices Souter and Thomas joined, Justice Scalia emphasized that the right to jury trial guarantee, "turns upon the penal consequences attached to the fact, and not its formal definition as an element of the crime." 387 However, while the Ice dissent stirred up hope for a unique grouping of Justices to grant a writ of certiorari and decide the acquitted conduct sentencing issue, 388 Stroud and Alleyne have proved that the time has not yet come.
CONCLUSION
This Article demonstrated that the practice of acquitted conduct sentencing under the relevant conduct provisions of the Guidelines cannot be justified by the two overarching theories of punishment: retributivism or utilitarianism. Further, punishment for acquitted or uncharged conduct cannot be justified on the basis of bad character alone without upending the legitimacy of the criminal process. There are increasing calls from numerous sentencing courts, appellate courts, and even Supreme Court justices echoing the academic commentary of the past two decades, urging the end of judicial consideration of acquitted conduct at sentencing within the relevant conduct provisions of the Sentencing Guidelines. 389 Fundamentally, acquitted conduct sentencing undermines the justifications for punishment by the state. It impairs the substantive criminal law by weakening the foundational principle of the American criminal justice system. It results in substantially longer sentences than would otherwise be warranted and accentuates inherent racial disparities under the federal sentencing guidelines. Furthermore, it weakens the criminal burden of proof and law of evidence. In addition, it attacks and weakens the jury as an institution by devaluing its role, function and purpose. These observations not only lead to adverse empirical consequences for defendants, but they also reflect bad policy. Despite these complaints, the Supreme Court's Stroud and Alleyne decisions demonstrate that it is far from ready to meaningfully limit judicial fact-finding where it impacts the measure of penal consequences to a defendant, not just the "range" of penal sanctions, especially since it has underpinned more than three decades of its post-SRA sentencing case law.
However, more importantly, on a legislative and policy level, simply prohibiting the use of acquitted conduct under the relevant conduct provisions of the Guidelines without addressing the conflicting philosophies and rationales of punishment in the SRA would miss the wood for the trees. After almost three decades of sentencing under the SRA, sentencing policy in the federal system is fragmented: there is no overarching model, theory, or rationale. 390 Under both the previously mandatory and the current (advisory system) of Guideline sentencing, courts have struggled to reconcile the SRA with its mutually competing and conflicting goals with a defendant's constitutional rights. Thus, in the absence of an overriding theory or model of the purposes of punishment, with a primary rationale, the door would be left wide open for clever sentencing judges, anchored in decades of Guideline sentencing, to pick and choose from the § 3553(a) factors to return to the status quo ante.
Judges are not "sentencing experts," 391 and relying on the individual whims of sentencing judges can serve to perpetuate and compound the problem and increase sentencing disparities. Sentencing judges need guidance to structure their discretion when imposing sentence on a defendant. The lack of clear direction on the purposes of punishment in the present system of plural aims, would not only continue the current "cafeteria" system 392 of sentencing-permitting judges "a freedom to determine [penal] policy, rather than freedom to respond to an unusual combination of facts" 393 and maintaining "sentencing anarchy," 394 -but also give the system an unfortunate and illusory cloak of constitutionality. Instead, since the Constitutional concerns are directly related to the purposes of punishment, the constitutional and normative concerns should be simultaneously addressed through an overarching aim for sentencing or a primary 390. Tonry, supra note 157, at 1. 391. Judge Gertner has written extensively on this issue. See Gertner, supra note 61, at 696; Gertner, supra note 317, at 421-22. It is also important to note that most law schools in the United States do not even require a course in criminology or criminological theories as a part of the J.D. program. Rather it is a second year elective that most law students, in the rush to secure lucrative jobs, probably avoid.
392 rationale or model that incorporates robust evidentiary and procedural protections for the defendant. For instance, such reforms could include a prescription that "just deserts should be an overarching aim" or that "deterrent sentences" must be given to housebreakers, white collar offenders, or drug offenders, limited by the principle of parsimony, and requiring any relevant conduct evidence to be presented to the jury in a sentencing phase, or using special verdict forms at trial and structuring sentencers' discretion and opportunity to circumvent the purposes of sentencing.
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395. MACKENZIE, supra note 392, at 85.
